Despite contrary speeches on the corporate hustings, our free enterprise economy has yielded to a mixed economy of public regulation and private industry.' Yet because public policymakers have not confronted fundamental questions about its purpose, present economic regulation lacks both a comprehensive theory and a consistent goal. This brief comment argues that our unguided regulatory system undermines competition and entrenches monopoly at the public's expense; 2 it then suggests what can be done about it. 3 t This article represents a synthesis of many of the findings and arguments of a number of critics of economic regulation in TnE MONOIOLY MAK:ERS (M. Green ed. 1973) (forthcoming).
Second, in its application, the grasp of natural monopoly can exceed its reach. Assuming arguendo that AT&T does have a natural monopoly in interstate telephone communications, the manufacture of telephone equipment is decidedly not part of it;" yet AT,T's telephones are provided by Western Electric, its wholly owned subsidiary. While there are large economies of scale in the generation and transmission of electric power, they do not exist in its distribution, but the large scales of the former are often used to justify unnecessarily large scale in the latter.'1 2 Finally, whatever the original reason for regulating the railroads, truck transportation is as close to the model of pure competition as exists in the economy; 13 yet the regulation of railroads led Congress to approve the regulation of this competing mode.' 4 In sum, ill-defined natural monopoly situations are often used to justify the regulation of non-natural monopoly markets.
Besides natural monopoly, other controversial public interest rationales are offered for economic regulation. Economic failure may be judged too damaging to be tolerated. Here some would cite banking as a prime example. Others, however, believe more competition in banking could benefit the consumer by raising interest rates on deposits, creating more convenient locations, and encouraging the type of higher-risk loans which over-cautious loan officials avoid. 1 Limited space, historically true for airlines as well as radio and television spectrums, supposedly requires government allocation among applicants."; Yet both cable and satellite advances have antiquated the concept of spectrum scarcity. Destructive competition, which in a capital-intensive industry can lead to below-cost (predatory) pricing and deterioration of 11. Such manufacturing industries do not exhibit the characteristics of natural monopolies. The manufacture of telephone equipment does not require vast overhead investment, and therefore lacks the extreme economies of scale present in those industries reputed to be natural monopolies. See C. PHILLIPS, JR., THE ECONOMICS OF R.EGULATION 22 (1965); F. SCHERER, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PE ROMR. --wic, 519-20 (1971). 12. K HN, supra note 6, at 125. W.J. Primeux, Jr., A Reexamination of the Monopoly Market Structure for Electric Utilities, Conference Paper, supra note 8. The Scope of Antitrust and Other Economic Regulatory Policies, 82 I . L. Rxy. 1207, 1232-33 (1969) .
14. 49 U.S.C. § § 301-27 (1935) . 15. Turner, supra note 13, at 1233-34; Tussing, The Case for Bank Failure, 10 J. LAw & EcoN. 129 (1967) . The prospect of bank failures should now be far less troubling, gihen the rise of the Federal Deposit Insurance Corporation, which can insure against loss es up to $20,000 per account.
16. "The facilities of radio are limited and therefore precious; they cannot be left to wasteful use without detriment to the public interest." National Broadcasting Co. v. United States, 319 U. S. 190, 216 (1943) . quality, 17 is another justification for economic regulation. While this phrase is sometimes used by industrialists today to mean stiff competition, and while this did occur to some extent in the early days of preregulation, contemporary commentators question its present day likelihood in many industries.1 8 More importantly, the antitrust laws already proscribe destructive and monopolistic competition. Finally, guaranteeing service to sparsely populated areas may require regulation. Thus, long-distance, well-traveled air routes are overcharged in order to subsidize shorter, less popular ones.' 0 Yet if a route is considered in the public interest, it would seem the burden should fall on all equally via a subsidy from general tax revenues rather than from an implicit tax on certain commuters hundreds of miles away. Moreover, as such subsidies are created by agency action without public hearing or comment, there is little guarantee that wise economic decisions result. 2 0 Thus these reasons for regulation are no longer convincing, if they ever were. They are often contradictory. Sometimes regulation seeks to avoid excessive monopoly, sometimes excessive competition. At times regulation is over price but not entry (insurance), at other times over entry but not price (television and radio). Some agencies have "primary jurisdiction" (CAB, ICC), while others do not (FPC, FCC). Moreover, these regulatory justifications fail, in the final analysis, to explain why certain industries are "clothed with a public interest" while others are not.
2 ' Why, for one example, are motor carriers strictly regulated but not automobile production? The latter is far more oligopolistic and inflicts far more "externalities" than does trucking. In short, since little is known about how regulation affects the market performance of an industry, 22 
Sci. 22 (1971).
20. In addition to this implicit subsidy is a direct subsidy from the federal government to air carriers which amounted to 5667 million in the proposed 1974 fiscal budget. OFrsIcE OF MANAGEMENT AND BUDGET, THE BUDGET OF THE UNITED STATES 284 (1973).
21. " . .
[T]he notion that a business is clothed with a public interest and has been devoted to the public use is little more than a fiction intended to beautify what Is dis. agreeable to the sufferers. The truth seems to me to be that, subject to compensation when compensation is due, the legislature may forbid or restrict any business when It has a sufficient force of public opinion behind it." Tyson v. Banton, 273 U.S. 418, 446 (1927) (Holmes, J., dissenting).
22. See Caves, supra note 1.
the courts or agencies other than admonitions to act in the public interest, 23 our government has little idea of when to regulate. 24 Consequently, like an architect without blueprints, economic regulation is unsure of itself and confused about its purpose.
B. Process
Aggravating this failure of design is a failure of process. The operational woes of regulation have been extensively discussed and need only be sketched briefly. 23 First there is delay, "the Achilles heel of the regulatory process." 2 6 Inflexibility very often results from bureaucratic aversion to new ideas and new ways. 2 7 There is often a lack of accurate and adequate information on which to make regulatory decisions, 28 a deficiency in part responsible for the lack of a presumed 2 1 expertness by Other scholars are even less charitable about defective designs of regulation. Economist Horace Gray states:
The public utility status was to be the haven and refuge for all aspiring monopolists who found it too difficult, too costly, or too prccarious to secure and maintain monopoly by private action alone. Their future prosperity would be assured if only they" could induce the government to grant them monopoly power and to protect them against interlopers. 
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A. Rate-Regulation
Non-regulated pricing aims at distribution which maximizes the output of goods and services, thus optimizing consumer welfare. Regulated pricing seeks to produce enough revenue for all regulated firms, the efficient and the not-so-efficient, to cover their costs and generate profits. Such price paternalism in the name of industry stability often leads to industry collusion, waste, and hence higher-than-competitive prices.
35
Rate-regulation can take two forms. Rate-setting, done by state public utility commissions and the FCC's Common Carrier Bureau, involves the determination of a firm's permissible profits, and is tied by a "fair rate of return" to the value of a company's assets. This return must not be so high as to exploit consumers or induce inefficiency, nor so low as to discourage investors-a fine line extremely difficult to draw.
The problem is administrative as well as judgmental. The private firm makes initial managirial decisions, with the regulatory body reduced to a defensive posture after-the-fact. Furthermore, obtaining the necessary cost data from corporate managers can be a herculean chore. 37 Since state public utility commissioners and federal agencies lack adequate staffs to challenge effectively utilities seeking rate increases, there comes to be "regulation which does not regulate."
38 The self-interest in inflating asset values to yield higher returns can induce regulated firms to doctor their data by a variety of accounting devices.
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Or they may engage in uneconomical activities such as overcapitalizing due to a reluctance to lease from others, resisting capital-saving technology, or being lax in procurement policies. 40 In addition, firms may try to emasculate profit ceilings by cutting costs or quality. The result can be unplanned profitability. 4 ' In fact, although utilities never risk failure or zero profits as do non-regulated firms, their profits are comparable to the rest of American manufacturing, about ten percent after- 41. While New York Telephone was permitted a 6.5 percent return from 1959-1968, it actually earned 7.3 percent, which is a $50 million differential; similarly although the FPC in 1967 authorized AT&T to earn 7 percent to 7.5 percent, it actually earned 8.3 percent. NEwFIELD & GREENFIELD, supra note 39, at 77. tax return on equity. 42 Consequently, regulation does not significantly affect either utility rates or price discrimination. 43 The second and more common form of rate regulation is rate toleration. Agencies such as the ICC, CAB, and the FMC (Federal Maritime Commission) depend on industry collaboration in so-called "rate conferences" to set prices. 44 Here cartel "self-regulation" proposes and the government disposes. This process tends to pervert even the theoretical basis for regulation, viz., that the government protects the public by assuring that private firms with undue market power not charge higher than competitive prices.
Although the ICC can independently investigate a rate proposal, it does so in less than one percent of the carriers' rate filings. 45 Similarly, the CAB did not have to acquiesce to the International Air Transport Association (IATA) when that world cartel began to set prices in 194646 nor does it have to approve with regularity fare increases proposed by domestic air carriers. 4 7 The higher prices that result discourage many potential air travelers from utilizing air service. 48 the absence of any price competition among such firms leads to a frantic "service competition," which in turn can cause massive waste. Thus, while some industries, like public utilities, may require improved rate scrutiny, others, like some segments of transportation, may deserve no rate regulation at all.
B. Entry Restrictions
Most regulatory agencies restrict the entry of new competitors into their regulated industries. An entrant may, for example, have to obtain a certificate of public convenience or necessity by showing that there is a need for another firm and that he can satisfy it.5 '° Instead of competitive market forces, an agency determines whether a new venture is publicly desirable. While this system enhances the value of existing lines by the imposition of artificial scarcity, it also encourages inefficiency and "the quiet life" of monopolists who lack the stimulus of potential competition.
Agencies appear to be far more restrictive toward entrants than they need be. The CAB has not certified a new trunk carrier since immediately after its creation in 1938. 5 1 Yet within the confines of California, where CAB jurisdiction does not extend, sixteen intrastate carriers entered the market between 1946 and 1965.52 The Food and Drug Administration thwarts competition by the bureaucratic legerdemain of "New Drug Applications." Of course, the safety of newly marketed drugs must be shown by extensive clinical studies. But there is little need to require such tests, often costing $50,000 to .100,000, for each successive application of drugs chemically identical to those already on the market.5 3 The rule does not contribute to drug safety, but it does bar smaller competitors and entrench the dominance of existing drug houses. For another example, the ICC not only restricts the entry of new truck firms into existing markets-an industry where entry would be relatively inexpensive-but also imposes a network of other controls to insure the immutability of the system.5 In industries where the number of operators has been limited, entry can be restricted in other ways so as to stifle potential competition and favor established enterprises. For example, until 1969, the FCC had never refused to renew a broadcaster's license on comparative service grounds.1 5 When it finally did refuse one renewal, the broadcast industry attempted to have the FCC Act revised. 50 Reacting to this pressure, the Commission issued a policy statement indicating that incumbent applicants would receive preferential consideration if past service was substantial, 57 though this policy was later found to be in violation of the Act. 5 8
C. Mergers
While new entrants must make an affirmative showing to earn their very existence, mergers by statute are usually only limited by a requirement that they be "consistent with the public interest. ' " 0 Competition seldom survives the ad hoc arguments which can be deployed to justify nearly any merger: labor savings, complementary managements, overcapacity, and so on.
Examples of regulatory permissiveness are numerous. The ICC approved thirty of the thirty-four major railroad mergers it has considered. 0 Between 1960 and 1962, the Comptroller approved 232 of 239 bank merger applications; between 1966 and 1969, after the Philadelphia Bank decision held that the antitrust laws applied to banking, 402 of 406 were approved while only fifteen were voluntarily abandoned. 61 The FCC approved the 1967 acquisition of ABC by ITT after considering the Justice Department's Antitrust Division's objections for all of one day, 0 2 though ITT later voluntarily withdrew its proposal. The Supreme Court has now said three times that the acquisition by El Paso Natural Gas of the Pacific Northwest Gas Company, approved by the FPC, violated the antitrust laws and should not have been permitted. 63 Recently the Antitrust Division has increasingly intervened in agency proceedings as an antitrust advocate. But with certain exceptions (like banking and communications), the doctrine of "primary jurisdiction" means that the regulatory agencies, and not the Antitrust Division or the courts, make the decisive policy decisions on proposed mergers.
64
D. Technology
Technological lethargy seems to inhere in the very process of regulation. 65 A firm with a stable rate base and rate of return lacks the competitive spur to be innovative. In fact, since a firm's return depends on the extent of its capital investment, it is encouraged even as it buys new capital to retain older and obsolete equipment in order to inflate its rate base. 66 Regulators and regulatees are both wary of technological breakthroughs which topple a well-nurtured, highly-valued regulatory system. 6 7 Agencies tend to approve important innovations only after years of delays and pressure: Consider, for example, container ships, "Big John" boxcars, "piggyback" operations in mail transport, "foreign attachments" to the AT&T telephone system, and (to a certain extent) cable television. 8 While few would deny that government regulation for public health and safety is essential, the verdict is nearly unanimous that economic regulation over rates, entry, mergers, and technology has been anticompetitive and wasteful. In recent years, the Johnson Antitrust Task Force, the Nixon Antitrust Group, and the Council of Economic Advisors have all concluded that regulated industries need, and the public interest demands, increased competition. 0 0 For the costs of economic 63. Utah Public Service Comm'n v. El Paso Natural Gas Co.. 395 U.S. 464 (1968) ; Cascade Natural Gas Co. v. El Paso Natural Gas Co., 386 U.S. 129 (1965); United States v. El Paso Natural Gas Co., 376 U.S. 651 (1964). 64. Jaffe, Primary Jurisdiction, 77 HARv. L. REv. 1037 REv. (1964 . See Schwmrtz, supra note 23, at 471.
65. There is a longstanding dispute whether giant firms, of the kind often under regulation, are a prerequisite or deterrent to innovation. For the argument that it is a prerequisite, see J.K. GArBRArrH, THE NEW INDUSrRtAL STATE (1967); for the argument that it is a deterrent, see Blair, supra note 13, esp. chs. 5, 9, 10.
C. EDWARDS, MAINTAINING COMPETITION Ch. VII (1964).
67. "No matter how beneficial an innovation, it has little chance of timely adoption in a regulated industry if it will lead to a substantial redistribution of wealth among the regulated that cannot be compensated through some clever regulatory device. The Nixon Antitrust Group, headed by George Stigler, criticized regulatory restrictions on entrants and rates:
[T]he commissions should have the merits of competition pressed upon them. Coin. petition is not a matter of all or none, and the fact of regulation should not exclude competition as a force at each of a hundred points where it is relevant and feasible. Id. at 3. Finally, the Council of Economic Advisors also concltded:
Industries have been more progressive when the agencies have endeavored to confine regulation to a necessary minimum and have otherwise fostered competition. When regulation has stifled competition, performance has deteriorated. The clearest lesson of all, however, is that regulation should be narrowed or halted when it has outlived its original purpose. In sum, at least two conclusions emerge about our present system of economic regulation. First, the monopolistic practices and results of economic regulation exact their tribute from the American economy and consumer. Excessive rates mean higher consumer prices for both products and services-prices which may bar the lower-income citizen entirely. Second, because we have no clear understanding of who or when to regulate, we have regulated too much.
III. Proposals for Reform
This nation's industrial economy and system of antitrust enforce. ment was founded on the premise that, the unrestrained interaction of competitive forces will yield the best allocation of our economic resources, the lowest prices, the highest quality and the greatest material progress . . . Regulation, however, is a pallid substitute for true competition." At best, regulation is a negative process, occasionally enjoining bad behavior but rarely compelling good. Hence, our general industrial policy should encourage competition in our economy by minimizing regulation, except when clearly necessary. With this theoretical framework in mind, we must both avoid over-regulation and limit the anticompetitiveness of "necessary" regulation.
77
A. Deregulation
If the problem is over-regulation based on irrational economics, then the most effective remedy is deregulation. Where there would be a viable, competitive market but for economic regulation, the industry should be freed from all such restraint. By this standard, trucking, air, and water transport, radio and television could return to the open [It] cannot prescribe quality, force efficiency, or require innoiation, because such action would invade the sphere of management. But when it leaves these matters to the discretion of industry, it denies consumers the protection that competition would afford. Regulation cannot set prices below an industry's costs however exceive they may be. Competition does so, and the high-cost company is comnpelled to discoier means whereby its costs can be reduced. Regulation does not enlarge consumption by setting prices at the lowest level consistent with a fair return. Competition has this effect. Regulation fails to encourage performance in the public interest by offering rewards and penalties. Competition offers both.
C. "VILCOX, PUBLIC POLICIES ToWARD BUSINESS 476-77 (1966).
77. Procedural alternatives are not considered here. Sec pp. 875-76 supra.
market; 78 whether natural gas field prices should be similarly deregulated, when higher consumer prices would undoubtedly result, is presently under intense debate. 7 9 Where economic regulation substitutes for the kind of managerial decisions, such as pricing, which are usually within the domain of private competitive firms, deregulation should also occur. Thus, railroad, transoceanic shippers, and airlines should no longer be able to price-fix with (or without) agency approval, though in certain limited situations, maximum rates might still be necessary. 8 0 They could then compete on price, instead of on the color of their planes or the hemline of their stewardesses' skirts. The savings generated by such reform should be enormous. But deregulation, if it is to occur, has a number of necessary preconditions and qualifications. First, a viable competitive market must be able to exist; if a well-defined "natural monopoly" or "natural oligopoly" characterizes the market, then the deregulation cure may prove no better than its regulatory disease. Second, antitrust policy and enforcement must be well-funded and vigorous to deter collusion or con-78. See Turner, supra note 13; MEYER ET AL., supra note 13; KAHN, supra note 6, at 79. The case for the continued regulation of natural gas field rates rests upon a series of arguments. First, regulation is required because the industry, in terms of firms bringing in new supplies, is quite concentrated. D. Schwartz, Supply-Technical Advisory Task Force-Regulation and Legislation (FPC Task Force Report, dissenting report, 1972) . See South Louisiana Area Rate Proceedings, 40 F.P.C. 530 (1968). Pipelines, which require substantial backup reserves, supposedly are at a competitive disadvantage in dealing with gas producers and cannot effectively bargain to keep prices down; also, because pipeline costs are automatically passed on by the FPC, rate regulation has no incentive to keep prices low. Schwartz, supra. Critics disagree with the natural gas industry that low field prices discourage adequate exploration since producers are already earning fifteen percent per year profit on production. N.Y. Times, Dec. 13, 1972, at 34, col. 3 (letter of Charles F. Wheatly, Jr.). Investigator Robert Sherrill charges that there is a coordinated campaign by members of the national gas industry to convince the public that there is a gas shortage in order to push prices up. Sherrill, Energy Crisis: Tile Industry's Fright Canpaign, NATION, June 26, 1972, at 816 . Because he believes that deregulation would lead to unacceptably high consumer prices, Sen. Warren Magnuson has proposed to create a federal corporation, similar to the TVA, to explore and drill for natural gas on government land. Wall St. J., Dec. 15, 1972, at 4, col. 
3.
The leading advocates for deregulation are Professors Stephen Breyer and Patil Mac. Avoy. In a forthcoming book, ENERGY REGULATION BY TIlE FEDERAL POWER COMMISSION, they argue that rate regulation has led to uneconomical practices, and that there is very little evidence of a lack of competition in field pricing. Accord, Austral Oil Co. 80. Because trucks and pipelines only marginally compete with railroad "piggyback" services and shipment of some bulk commodities, minimum rate regulation may be neces. sary to avoid rate gouging. MEYER Er AL., supra note 13, at 250. centration and achieve effective competition. We have earlier argued that real competition rarely exists in industry: 8 ' Not that it could not, but that in fact it does not. Thus deregulation would have to be preceded by a serious antitrust commitment fostering deconcentration where necessary. Third, since the introduction of competition will cause the closing of some inefficient facilities, a complementary program must underwrite the relocation and retraining of displaced employees. Fourth, there should be comparable insurance for customers damaged as a result of any firm restructuring. For example, since free entry into banking might increase the number of bank failures, federal insurance programs should cover any resulting losses. Finally, deregulation should be administered with a scalpel, not a scythe. It should not be applied to non-economic regulation which aims to complement, rather than replace, a market system incompetent or uninterested in fulfilling certain social needs. This type of necessary regulation recognizes that while competition may be our most efficient and equitable resource allocator, it is still rather imperfect. Several regulatory areas would be covered by this standard.
Safety regulation explicitly assumes that the market will not adequately protect consumers against certain product hazards. Such laws are based on the rationale that it is better to prevent consumer harm than to compensate it later. The harm inflicted may simply be unacceptable to its victims, as in deaths from dangerous drugs or crashing airplanes. Or it may be unrealistic to assume that a manufacturer will compensate victims: Not only may court costs pose a serious entry barrier to individually small (but collectively large) damage claims, but corporations can also employ a variety of litigative tactics to discourage meritorious claims. 8s2 Examples of this type of regulation include food and drug safety, airline safety, auto crashworthiness, flammable fabrics, and radiation levels. 8 3 81. M. GEE, rr At-, THE CLosED ENTERPRISE SYSMTt (1972). 82. When they work effectively, the courts can be an important adjunct of the market mechanism, a place where consumers and producers have recourse against fraudulent practices subversive of a free and fair market. Regulation can either frustrate dctizen access to courts, as when the doctrine of primary jurisdiction operates to block the successful filing of individual lawsuits, or it can promote the use of this self-help mechanism by providing needed individual and agency information covered by (though not necessarily limited to) the Freedom of Information Act. Various procedural reforms-creative small claims courts, class actions, and improved legal services for the poor and middle income--can help restore the court as an effective forum for aggrieved consumers and competitors.
83. It is interesting to observe how a regulation-induced characteristic can educate and encourage consumers to desire the characteristic even if the regulations were lifted. At one time, for example, directional signals, bumpers, and hadlamps all had to be required by law. Few auto purchasers today would buy cars without them, even if aws requiring them were suspended. There may be little consumer demand for code-dating Regulation of non-market externalities would cover damage caused to third parties who neither bought nor sold the product inflicting the damage. For example, while dangerous cars may be sold through the market system, no one can be said to have "bought" auto pollution. The same is true for the risk of radiation poisoning from a nuclear reactor. In short, producers lack a market incentive to contain certain harms, including environmental and land use effects. Here government standards are necessary to protect the public.
4
Enabling regulation establishes the necessary preconditions for competitive enterprise to succeed. Antitrust law establishes the borders and rules for economic contest. Anti-discrimination laws, occupational health and safety requirements, and unemployment compensation establish minimal standards for the protection of the individual in the production process. Similarly, corporate and product disclosure requirements are sine qua nons for investor knowledge and consumer sovereignty. The corporate balance sheet should be made public so the capital market can reward and sanction firms accordingly. At the same time product information-e.g., nutritional labeling, code dating, truth in lending provisions-provide consumers with the intelligence necessary for rational purchasing.
Yardstick enterprise might also have to be provided by the government when industry withdraws from a market because it is perceived as unprofitable. Such public enterprise could fulfill a public need and, if properly circumscribed and wisely implemented, set an example for private enterprise. For instance, railroads wish to curtail passenger service; private insurance firms have shied away from flood and crime insurance; and because of oversupply, oil firms for years have not been interested in developing commercially viable processes for extracting oil from shale.
"Yardstick" enterprise should also include government research and development investment in areas shunned by private enterprise. Designs of many airplanes, some maritime ships, and nuclear power plants at its legal inception, but one can imagine consumer complaints if in a decade food firms stopped telling buyers when their cheese and milk became perishable. Once consumers are alerted to the benefits of certain product protections and information, an appreciation develops and remains.
84. Such regulation is not only theoretically distinguishable from economic regulation, but is also far more practical. "Reducing the emission of noxious fumes or preventing the sale of a harmful drug is conceptually and perhaps administratively easier than deciding what allocation of television licenses will be 'in the public interest' or what price levels are 'reasonable. ' Because deregulation will likely encounter serious corporate opposition, 8 6 and because some regulation will always be necessary, several intermediate reforms should be instituted to ensure that competition will be a prime consideration in the determination of regulatory standards. First, Congress should clarify the proper role and authority of many agencies, which now find themselves in the contradictory posi- 86. Whatever the economic merits, deregulation will be politically difficult to achieve. Industry and agency have often built up a benign interdependence, and more competition can only threaten both baronies. President Kennedy's 1962 transportation message did call for the abandonment of minimum rate regulation in the shipment of bulk commodities on trucks, trains and barges. The plan, however, was buried in Congress, opposed by the truckers, the barge operators, and the ICC. little of both. 8 9 Second, with a budget increase to augment its present staff, the Antitrust Division of the Justice Department should increase its interventions in agency proceedings in order to force commissioners to listen to, and perhaps better comprehend, the antitrust impact of their rulings. Third, the courts have mandated that agencies must consider antitrust implications as part of their "public interest" standard;9 0 they should now go somewhat further and explicitly declare that, since antitrust is our dominant economic philosophy, the burden is on the agencies to show why they have departed from it when their statutes do not require it. 01 Fourth, there should be at least one economist as a commissioner in every agency implementing economic regulation. Lawyers and former politicians 9 2 have abilities, to be sure, but certainly no monopoly on wise economic regulation. Fifth, rate setting agencies must develop policies to prod utilities to be efficient and cut costs; 9 such "incentive" proposals have not even been considered, much less resolved, by utility commissions. Finally, aided by more liberal standing decisions 94 and increased access to agency data under the Freedom of Information Act, citizen suits could raise regulatory issues which the agencies shun. "Public interest" legal counsel, as suggested at the FCC, or a Consumer Protection Agency, as proposed by Sen. Abraham 89. 52 Stat. 973 (1938) . 90. In 1963, in United States v. Philadelphia National Bank, the Court held that the antitrust laws applied to banks, the existence of the banking agencies notwithstanding, 374 U.S. 321 (1963) . In Silver v. New York Stock Exchange, decided the same year, the Court said, "Repeal [of the antitrust laws] is to be regarded as implied only if necessary to make the Securities Exchange Act work, and even then only to the mnimnum extent necessary." 373 U.S. 341, 357 (1963) .
Two 1968 cases continued this trend. In Federal Maritime Commission v. Akliebolaget Svenska Amerika Linien, the Court permitted the FMC to disapprove of two anticompetitive shipping conference agreements under the "contrary to the public interest" standard. 390 U.S. 238 (1968) . And in the most lucid language to date, the D.C. Circuit Court emphasized in Northern Natural Gas Co. v. Federal Power Comntission that "antitrust concepts are intimately involved in a determination of what action is in the public interest, and therefore the [Federal Power] Commission is obliged to weigh antitrust policy." 399 F.2d 953, 958 (D.C. Cir. 1968) . Because the FPC did not participate in this case, the issue was remanded to it for further consideration.
91. New legislation, like the National Environmental Policy Act of 1969, 42 U.S.C. § § 4321, 4331-35, 4341-47 (1970) , which created this burden regarding pollution, could achieve the same result.
92. One study found that eleven percent of commissioners of independent regulatory bodies were ex-congressmen. STANLFY ET AL., supra note 33, at 141.
93.
A sliding scale of return could be established, devised to permit a firm greater profits only if it could provide better service at the same or lower costs; or perhaps a public utility could be permitted any new profit level provided that it derived from lowered prices due to innovation or cost-cutting. For an elaboration of these points, see Moore, supra note 34. Ribicoff and Rep. Benjamin Rosenthal9 5 but narrowly blocked in the past two Congresses, could also represent previously ignored consumer interests. For years the regulatory agencies acceded to producer demands partly because that was the way of avoiding the embarrassment of public criticism or reversals on appeals brought by displeased producers. With citizen advocates now pressing their views on the agencies, they are less prone to defer to the judgment of their "client" industries. And so as the advocacy process becomes more competitive, so may agency policies.
95. H.R. 14, 92d Cong., 1st Sess. (1971) ; S. 1177, 92d ong., Ist Sess. (1971).
